
THIS NON DISCLOSURE AGREEMENT is made on the …………………. day of …………………. 20xx (the “Agreement”)

Between

XXXXXX (Company No. XX) a company incorporated under the Companies Act 2016 and having its registered address at XX and its business address at XX of the first part;

And

UNIVERSITI MALAYSIA PAHANG AL-SULTAN ABDULLAH a higher educational institution established under University and University Colleges Act 1971[Act 30] and having its address at Canseleri Tun Abdul Razak, 26600, Pekan, Pahang (“UMPSA”) of the other part; 

XXXXXX and UMPSA shall collectively be referred as the “Parties” and individually as the “Party”.

WHEREAS:

A. The Parties to this Agreement are contemplating discussions, negotiations; analysis and proposed collaboration and cooperation in the project associated with XXX (“the Project”). 
B. In the course of carrying out the discussions, negotiations, analysis, collaboration and cooperation for the Project, it is expected that the Parties will disclose to each other certain proprietary information of a confidential nature;

NOW THEREFORE, the Parties have agreed to enter into this Agreement subject to the terms and conditions set out below:

1. 
INTERPRETATION

“Confidential Information”
means any information disclosed between the Parties or their Personnel whether orally, in writing or in any other medium, whether or not designated or marked as being confidential or which would be regarded as being of a confidential and/or proprietary in nature in view of its relationship to the whole Agreement irrespective of the medium in which such information is embedded. Confidential Information shall include, but without limitation; financial information, data, know-how, formulas, matters related to research, studies, analysis, products, products component, supply quantity, product plans, designs, computer programs, software development, hardware and software configuration information, codes, specifications, system know-how, algorithms, processes, designs, sketches, photographs, plans, drawings, samples, reports, customer, suppliers, members and distributor names, pricing information, market definitions, inventions methodology and ideas, any form of business or marketing plan, the marketing and promotion of the Party’s product, current activities and future plans including the timing of all such matter business policies and procedures manual;

“Personnel” 
means any shareholder, director, consultant, officer, employee, servant or other personnel, legal advisers or accounting advisers of a Party;

“Disclosing Party”
means the Party who discloses Confidential Information to the Receiving Party and includes its Personnel;

“Receiving Party”
means the Party who receives Confidential Information from the Disclosing Party and includes its Personnel;

“Project”
XXXXXXXXXXXXXXXX
In this Agreement, unless the context otherwise requires:

(a)
any reference to a date or time is a reference to a date or time in Kuala Lumpur, Malaysia; 

(b)
clause headings contained in this Agreement are for reference purposes only and will not affect in any way the meaning or interpretation of this Agreement; 

(c)
unless the context otherwise requires, references to the singular number will include references to the plural number and vice versa and reference to natural persons will include bodies corporate; 

(d) 
an expression importing a natural person includes any corporation or other body corporate, partnership, association, public authority, two or more persons having a joint or common interest, or any other legal or commercial entity or undertaking;

(e) 
defined word or phrase will include other parts of speech and grammatical forms of that word or phrase and will have the corresponding meaning; and

(f)
any reference to a number of days is a reference to Gregorian calendar days unless business days are specified.

2.
UNDERTAKING OF THE RECEIVING PARTY

2.1
The Receiving Party hereby irrevocably undertakes that it shall ensure to procure that all Confidential Information exchanged between the Parties pursuant to this Agreement:-
(a) shall be used exclusively for the purpose of the Project, and the Receiving Party shall not otherwise be permitted to use the Confidential Information unless expressly agreed to in writing by the Disclosing Party;

(b) shall not be distributed, disclosed or disseminated in any way or form by the Receiving Party to any third party without the prior written consent of the Disclosing Party except as required by law and shall grant limited access to the Confidential Information to its Personnel, who have reasonable need to know the same for the furtherance of the Project. The Receiving Party shall ensure that it’s Personnel given the access to the Confidential Information to strictly observe the terms and conditions of this Agreement.

(c) shall be handled and treated by the Receiving Party with the same degree of care which the Receiving Party uses to prevent and protect its own confidential and proprietary information to the extent that the disclosure would not prove detrimental to the Disclosing Party;

(d) shall not be copied, recorded or duplicated, or if disclosed orally, not subsequently be reduced in writing or in any medium except as is reasonably necessary for the purpose of the Project and/or as expressly approved in writing by the Disclosing Party; and

(e) shall remain the property of the Disclosing Party and that the Receiving Party has no proprietary interest therein whatsoever.
(f) shall be maintained its confidentiality that it may acquire in any manner from the Disclosing Party
(g) shall not be used in any way so disclosed to manufacture, sell, produce or invent any products or technologies for commercial purposes unless and until a release, option or license has been granted to the recipient on terms and conditions as agreed between the parties.

2.1
The Recipient will:

(a) limit the disclosure of the Confidential Information in its organization to those of its Representatives with a bona fide “need-to-know” to the extent necessary for the Research & Development & Commercialization;
(b) ensure that such Representatives acknowledge that the information is confidential before it is imparted to them;
(c) ensure that such Representatives are bound by obligations restricting use and disclosure of the Confidential Information sufficiently strict to allow the Recipient to fulfill its obligations towards the Discloser under this Agreement before the Confidential Information is imparted to such personnel;
(d) instruct all such Representatives that they may not use such Confidential Information for any purpose other than the Research & Development & Commercialization and except as permitted by the terms of this Agreement not to disclose such Confidential Information to third parties, without the prior written consent of the Discloser;
(e) use its best efforts to ensure that such Representatives abide by the obligations set forth in this Agreement; and
(f) accept full liability for and indemnify the Discloser against any wrongful disclosure or use of the Confidential Information by anyone whom the Recipient has disclosed the Confidential Information of the Discloser to.

3. 
CONFIDENTIAL MEASURE

To secure the confidentiality attaching to the Confidential Information, the Receiving Party shall:

(a) keep separate all Confidential Information and all information generated by the Receiving Party based thereon from all documents and other records of the Receiving Party;
(b) keep all documents and all other material bearing or incorporating any of the confidential Information at the usual place of business of the Receiving Party and within its own organization save and except to the extent reasonably necessary to fulfill the above stated purposes;
(c) not use, reproduce, transform or store any of the Confidential Information in an externally accessible computer or electronic information retrieval system of transmit it in any form or by any means whatsoever outside of its usual place of business; 
(d) allow access to the Confidential Information exclusively to those employees of the Receiving Party who have reasonable need to see and use it for the purposes of its evaluation by the Receiving Party and shall inform each of the said employees of the confidential nature of the Confidential Information and of the obligations on the Receiving Party in respect thereof; 
(e) wherever reasonably practicable obtain a written statement from each of its employees having access to the Confidential Information, undertaking to maintain the same confidential, and shall take such steps as may be reasonably desirable to enforce such obligations;
(f) make copies of the Confidential Information only to the extent that same is strictly required for the purposes of its evaluation by the Receiving Party; 
(g) on request of the Disclosing Party, made at any time and/or upon completion of its evaluation shall return all documents and other material in the possession custody or control of the Receiving Party that bear or incorporate any part of the Confidential Information to the Disclosing Party. 

4. 
EXCEPTION

The obligations in clause 2 shall not apply, however, to any information which:-
(a) is already in the public domain or becomes available to the public through no breach of this Agreement by the Receiving Party;

(b) was in the Receiving Party’s lawful possession with full right to disclose prior to receipt from the Disclosing Party as proven by its written or other records;

(c) is rightfully received by the Receiving Party from a third party without any restriction on disclosure and without any breach of any obligation of confidentiality to the Disclosing Party;

(d) is independently developed by the Receiving Party as proven by its written records;

(e) is approved for release by written agreement from the Disclosing Party; and

(f) is required to be disclosed by law, court order, government directive or guidelines or where otherwise so required by any relevant authorities.

(g) is or become generally available to the public in printed publications in general circulation (in Malaysia or otherwise) through no act or default on the part of the Receiving Party or the Receiving Party’s agent or employees; 
(h) has been or in the future is disclosed in any non-confidential report, non-confidential request, or other non-confidential communication to any agency or government;

5. 
DISCLOSURE

(a) Each Party will disclose to the other such of its Confidential Information which in its sole opinion may be useful or reasonably necessary to further their discussions.  Such disclosures will be made within reasonable time of a request for information, or from when such information is required for the purpose of the discussion

(b) All Confidential Information including without limitation all materials containing Confidential Information and all summaries, copies and excerpts of any Confidential Information will be the exclusive property of the Discloser.

(c) It is understood that no license or right of use under any patent or patentable right, copyright, trademark or other proprietary right is granted or conveyed by this Agreement except the limited right to use as provided in clause 2(a). The disclosure of Confidential Information and materials shall not result in any obligation to grant the Receiving Party rights therein. The Parties hereto shall not be obligated to any remuneration for disclosure of any information under this Agreement and agree that no warranties of any kind are given with respect to such information as well as any use thereof and that any liability or indemnification for claims by any third parties in connection with the use of such information by the Receiving Party shall be excluded.

6. 
EXPIRY DATE

(a)
This Agreement shall be effective in respect of all Confidential Information disclosed by the Parties to each other starting from XXXX (“Effective Date”) and shall remain in force until termination of the Project. The obligations of confidentiality herein shall survive for a period of two (2) years after the expiry or termination of this Agreement.
(b)
Notwithstanding the provision in clause 6 (a), the Receiving Party acknowledges and agrees that the Confidential Information disclosed by the Disclosing Party to the Receiving Party prior to the Effective Date is confidential and proprietary of the Disclosing Party, that the Receiving Party has no proprietary interest therein whatsoever and that the Confidential Information shall be treated as set forth herein.

(c)
This Agreement shall be applicable and valid even in the event of the Project being discontinued, cancelled or abandoned. 

(d)
The Receiving Party agrees that, upon written request from the Disclosing Party, all documents, drawings, specifications, data and other materials, whether in tangible or intangible form, containing Confidential Information exchanged between the Parties pursuant to this Agreement, shall forthwith and without delay, either be promptly returned to the Disclosing Party together with any copies or extracts thereof or be destroyed by the Receiving Party after the termination of this Agreement within fourteen (14) days from such written request. The Receiving Party shall certify in a form reasonably satisfactory to the Disclosing Party of the said return of the material and references thereto and in case of destruction, the Receiving Party shall confirm in writing of such destruction to the Disclosing Party.

7. 
GOVERNING LAW

(a) This Agreement shall be construed in accordance with and governed by the laws of Malaysia and the Parties hereby submit to the exclusive jurisdiction of the courts of Malaysia.
(b) All dispute or controversies in connection with this Agreement shall be resolved by the Parties through mutual consultation between the authorized senior executives of the Parties failing which such dispute or controversies, if remain unresolved for a period of sixty (60) days from the date of notification by either Parties of such dispute or controversies shall be submitted to the excusive jurisdiction of the courts of Malaysia.
(c) Nothing in this clause prevents either Party from bringing in action in a court of competent jurisdiction for injunction or other specific relief in relation to a breach or threatened breach of the provisions of this Agreement by the other Party/Parties.
(d) The Receiving Party acknowledges that in the event of a breach or threatened breach of this Agreement, damages may be an inadequate means of redressing any loss or damage suffered by the Disclosing Party. Therefore, the Disclosing Party at its sole discretion is entitled to seek any injunctive or other equitable form of relief it deems necessary in addition to any remedy at law.

8. 
WAIVER
No relaxation, forbearance or delay by the Disclosing Party in enforcing any of the terms of this Agreement shall prejudice, affect or restrict the Disclosing Party’s right or constitute a waiver of such rights or of a breach (unless the Disclosing Party waives a breach or a right in writing), nor shall a waiver by the Disclosing Party of any breach or right operate as a waiver of any subsequent or continuing breach thereof.

9. 
NOTICE  
Any notices or communications under this Agreement shall be in writing and shall be deemed delivered upon receipt to the Party to whom such communication is directed, at the address stated below or facsimile number provided or such other address or facsimile number as either Party may give the other by notice as provided and shall be deemed to be sufficiently served:

(a)
in the case of delivery by hand, on the date of delivery shown on the official receipt provided by the receiving Party which receipt shall be stamped with the company stamp of the receiving Party;

(b)
in the case of delivery by registered post, on the fifth (5th) day after posting. Proof that the envelope containing any such notice was properly addressed, pre-paid and posted and has not been returned to the sender, shall be sufficient evidence that the notice is sent;

(c)
in the case of communication by facsimile, on the sender’s receipt of a transmission report which purports to confirm that the addressee has received such facsimile.

XXX
………………………
………………………
Attention: …………
Tel. No.:…………..

Fax: ……………..
Email:……………….

Universiti Malaysia Pahang Al-Sultan Abdullah
.....................
...........................

..................

Attention:................
Tel. No.:....................
Fax:....................
Email:....................
10. 
GENERAL CLAUSES

10.1
The provisions of this Agreement shall not be modified, amended, nor waived, except by a written instrument duly executed by the Parties hereto.

10.2
In the event that any of the provisions of this Agreement shall for any reason be held invalid, illegal or unenforceable, the remaining provisions of this Agreement shall be valid.
10.3
Subject to any proposed cooperation agreement entered into by the Parties in relation to the Project, this Agreement shall constitute the complete, final and exclusive understanding and agreement between the Parties with respect to the obligation of confidence contemplated hereby and the subject matter hereof and supersedes any and all prior or contemporaneous oral or written representations, understandings, agreements or communication between the Parties concerning the subject matter hereof. Neither Party is relying upon any warranties, representations and assurances nor did inducements not expressly set forth herein.

10.4
Neither Party is entitled to assign or novate this Agreement nor all or any of their rights and obligations to any third party.

10.5
This Agreement shall be binding on the successors in title of the Parties hereto and their assigns.

10.6
In any event and notwithstanding anything contained in this Agreement, the Parties’ liability arising by reason of or in connection with this Agreement shall not include any consequential loss.

10.7
No agency or partnership relationship is created between the Parties by this Agreement.

10.8
If any of the Parties employs solicitors to enforce any rights arising out of or relating to this Agreement, the prevailing Party shall be entitled to recover solicitor’s fee (on a client and solicitor basis) as any be incurred by them.
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed by their duly authorised representatives on the day and year first written above

	SIGNED by

for and on behalf of

UNIVERSITI MALAYSIA PAHANG 

AL-SULTAN ABDULLAH
________________________________

Name:

Designation:

	SIGNED by

for and on behalf of

XXXXXXX
________________________________

Name:

Designation:


	in the presence of;

________________________________
Name:

Designation:
	in the presence of;

_________________________________

Name:
Designation:


